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November 16, 2018 

Standing Commission on Justice and Human Rights  
Six Floor, 131 Queen Street 
House of Commons 
Ottawa, Ontario 
Canada     K1A 0A6 
 
JUST@parl.cga.ca 
 

Dear Standing Committee on Justice and Human Rights  

Re: Bill C-78 - Divorce Act Reforms  
 

I am the President of the Ontario Association for Family Mediation which has been the leading 
organization for family mediators for over thirty-six years in Ontario.  With over 800 members, 
more than half of which have achieved our strenuous accreditation status, we are very familiar 
with the need to promote mediation for families who are experiencing breakdown. 

I am writing today on behalf of this organization to express our strong support for Bill C-78.  The 
Bill will substantially improve how divorce is dealt with in Canada and will build on the 
government’s recent initiatives to expand Unified Family Courts.  There is strong support from 
the mediation community for this Bill, and there is great interest and support in the public for 
this type of major reform in the family justice field.  Our mediators assist families sto navigate 
the difficult road to accessing family legal services, and experience with those families the 
frustration and difficulty accessing these supports in an adversarial legal system.  The language 
proposed in the amendments is the “language of mediators” in that it focuses families on the 
needs of their children and their ability to meet those needs, rather than on the ownership 
implied by the word “custody”.  Although amending the Divorce Act will not solve all of the 
problems in the family justice system, it will address significant issues.  Bill C-78 will help improve 
outcomes for children, while helping to address access to justice issues, and reducing costs of the 
process for parents and the government.   

We were pleased to see that the definition of “family dispute resolution processes” specifically 
refers to mediation, as we note the work completed in several access to justice initiatives from 
both the Federal and Provincial governments has noted the important distinction between 
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consensual dispute resolution processes and just the general concept of “alternative” dispute 
resolution. 

We have included a Brief which expands on these points and request the opportunity to appear 
at hearing of the Standing Committee.    

Yours truly,  
 
JENNIFER SUZOR 
 
 
 
President, 
ONTARIO ASSOCIATION FOR FAMILY MEDIATION 
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Brief on Bill C-78: Reforms of the Parenting Provisions of the Divorce Act  

Ontario Association for Family Mediation 

The fact that the Divorce Act needs reform has been widely acknowledged.  The recent 
commitment of this government to allow extension of Unified Family Courts in Nova Scotia, 
Ontario and Alberta was an important step.  The enactment of Bill C-78 will significantly 
improve the process of divorce and outcomes for children, and should be a priority for 
Parliament and the government.  Specifically, the focus on consensual dispute resolution 
processes that focus families on a less adversarial way to negotiate and redetermine a family plan 
that will allow their children to grow up to be healthy, productive members of society.   

Longitudinal research conducted by Dr. Robert Emery1 involving randomized trials of 
mediation and adversary settlement supported the important conclusions that mediation can: (1) 
settle a large percentage of cases otherwise headed for court; (2) possibly speed settlement, save 
money, and increase compliance with agreements; (3) clearly increase party satisfaction; and (4) 
most importantly, lead to remarkably improved relationships between non-residential parents 
and children, as well as between divorced parents—even twelve years after the conclusion of 
mediation. 

We hope and trust that this Bill will be given the priority the families of Ontario and 
Canada need it to have.   

We focus here on three things.  First, the new parenting terminology, the “language of 
mediators”, secondly, the promotion of family consensual dispute resolution processes and lastly, 
the importance of recognizing the impact of intimate partner violence. 

The Language 

There have already been statutory changes in some provinces as well as appeal court 
decisions in other provinces that have encouraged moves towards use of the “parenting plans” 
rather than the historic terms “custody” and “access.”  Mediators have always focused parties on 
their “interests” instead of their “positions” and therefore the use of this terminology is well 
versed in our culture and practice.  We are encouraged that the amendments should have a 

                                                             
1 Dr. Robert Emery, Family Court Review, January, 2005 
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significant impact on the courts and on practitioners who have a more adversarial approach to 
family law, as well as on self-represented litigants who may look to the Divorce Act for 
guidance.  The use of the word “custody” conveys an ownership concept that takes even skilled 
mediators time to “dislodge”.  The new “starting point” should greatly reduce some of the 
positioning that is customary in parenting disputes of separating parties who are already 
emotionally exhausted and perhaps financially strained. 

Many other countries have abandoned the antiquated concepts of “custody” and “access” 
that are found in Canada’s present Divorce Act.  Those terms focus the parties on the idea that 
one parent will be the “winner” of custody, and the other is the “loser,” afforded only the access 
rights of a “visiting parent.”  The use of these terms is especially problematic for self-represented 
individuals who may look to the legislation for guidance, as well as for clients whose 
professional advisors continue to use such terminology.  It also focuses the inquiry on the parties 
themselves, who is “best”, rather an on the varying and different needs of each child they may 
parent and how they can best meet those needs.    

We are particularly concerned that the language related to encouraging parents to make 
their arrangements outside of the court process be enhanced, if anything, but not minimized.  
Even the proposed language, “to the “extent that it is appropriate” parents are encouraged to 
make their own arrangements outside the court process, and to agree to a “parenting plan” that 
addresses issues related to the care the child, including parenting time and decision making 
allows legal advisors to say “not appropriate” here.  Mediators are required to navigate the 
recommendations of the traditional legal system related to whether mediation would “work” or 
not on a daily basis; frankly, there is a lot of misinformation and misunderstanding of the actual 
process related to mediation.  Families are often left to “discover” mediation on their own from 
word of mouth or internet searches because traditional legal advisors are of the view it is not 
“appropriate” for unfound reasons.  Exposure to Ontario’s Mandatory Information Program for 
example, which requires all family court litigants to attend an information session, only occurs 
after litigation is already commenced.   
 

Recommendation: The enactment of the new provisions for parenting time, parental 

responsibilities and parenting plans is strongly supported.  The federal government 

should also support education efforts for parents and professionals to encourage use 

of mediation, and provide resources for this purpose. 
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Promotion of Family Dispute Resolution Processes 

There are a number of provisions in Bill C-78 that are intended to impress upon parents 
the harm done to children by exposing them to conflict from the divorce process, and that impose 
duties on lawyers and other legal advisers to encourage parents to consider using non-court based 
methods of family dispute resolution. 

The proposed amendments also encourage child focused practices.  We are pleased to see 
this focus on children but concerned that without the recommended education or emphasis advisers 
will may not appreciate how they should become “child-focused” advocates for their adult clients, 
not simply taking instructions, but providing advice about parental conduct that may harm their 
children, such as abusive conduct, or denigrating the other parent or other alienating behaviour  
Much of our promotional work is focused on “changing the culture” of conflict resolution for 
families experiencing breakdown and we believe these provisions will assist with that and should 
not be minimized.  

Of particular importance to us is the new provision that provides that “to the extent that it 
is appropriate to do so, the parties to a proceeding shall try to resolve” matters through some form 
of non-court “family dispute resolution process,” which is defined to include “negotiation, 
mediation and collaborative law.”  Further it is the duty of every legal adviser who is acting for a 
person involved in a proceeding under the Divorce Act to encourage their client to “attempt to 
resolve the matters” through a non-court “family dispute resolution process, unless the 
circumstances of the case are of such a nature that it would clearly not be appropriate to do so.”  
In most cases, non-court resolution is preferable for parents and children, though lawyers must 
also be aware of issues of family violence and power imbalance, and may need to take steps to 
protect their clients and seek court orders.  Our mediators take a three day course about Intimate 
Partner Violence and Power Imbalances, and there are on-going requirements for five to seven 
hours of continued professional development on this subject.  All applicants for accreditation are 
required to submit proof that their initial screening course is current within two years of 
application, or show proof that they  have taken upgrading education. We respectfully suggest that 
family lawyers also be required to understand and maintain on-going education in not only intimate 
partner violence but a better understanding generally of mediation.   



 

 4 

Bill C-78 also provides that a court dealing with a divorce may order the parties to attend 
a family “dispute resolution process,” like mediation, but only if permitted under provincial law 
in the jurisdiction, as in British Columbia.  

Respectfully, the concern is that without consistent educational programs which explain 
mediation and other consensual dispute resolution processes prior to court, the only education the 
public has comes from lawyers who may or may not have been exposed to a fulsome understanding 
of mediation and other CDR approaches.  Permitting a Court to make a referral for mediation 
means an intake session with a mediator, as our Standards and the standards of all professional 
mediation associations require each party be screened for IPV and DV prior to moving forward 
with mediation.  Therefore, allowing Courts to direct the parties to a mediation intake session will 
allow that family member to hear information/understand the mediation process from the 
viewpoint of the trained individual, the person who has mediation training, including the important 
understanding of DV and IPV.  

Recommendation: Permit Courts to make referrals for mediation intake sessions in 

those areas where there are recognized government service providers2 so that 

families are able to speak to a mediator who can better explain the mediation 

process to them as well as conduct screening for intimate partner violence and 

power imbalances.   

 

Intimate Partner Violence and Power Imbalances 

With respect to family violence, we wholly support the inclusion of the new amendments 
that refer to it, and note they are clearly intended to both protect children from direct harm, and 
to ensure that victims of intimate partner violence are not coerced into on-going abusive 
relationships with a former partner as a result of parenting arrangements.  We agree that family 
violence is complex and multifaceted, requiring a court to consider not only the “impact of 
family violence,” including its seriousness and recency, but also whether it involved isolated 
incidents or a pattern of coercive and controlling behaviour, and to take account of any steps 
taken by the perpetrator to prevent further family violence and improve their ability to care for 
the child.  The training of mediators over three days recognizes these key components, and more, 
and teaches mediators how to recognize and address these issues.  It is very important to note 
                                                             
2 For example, Ontario’s Mediation and Information programs 
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that the evolution of research is supportive of mediation even where there is intimate partner 
violence but with very key safety precautions, such as separate arrivals, departure, shuttle 
mediation, presence of support personnel, etc.  
 As stated, mediators are already aware of the need to screen for domestic violence and 
other power imbalances.3 We are concerned that others are not, and they are not aware of the 
most recent research that supports mediation in these circumstances. 4 

Recommendation: The federal government should also provide resources to support efforts 

to increase professional knowledge about family violence, and supports for victims of 

family violence.  

 

                                                             
3 Ontario Association for Family Mediation, Policy on Domestic Violence and Standards related to screening 
4 Applegate, Holtzworth-Munroe and Beck and Desmond Ellis, York University.  

 


